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The folks at DOC combined records tell us they see a lot of habitual impaired driving judgments that look like this: 15 18 months, suspended, with an intermediate condition of special probation (i.e., a split sentence) requiring an active
term of 12 months in DOC custody.
DOC thinks that's an illegal sentence. We think they might be right.
The punishment provision of the habitual impaired driving statute, G.S. 20-138.5(b), says:
A person convicted of violating this section shall be punished as a Class F felon and shall be sentenced to a
minimum active term of not less than 12 months of imprisonment, which shall not be suspended. Sentences
imposed under this subsection shall run consecutively with and shall commence at the expiration of any sentence
being served.
So the question is, does G.S. 20-138.5(b) mean that habitual DWI sentences can't be suspended at all? Or does it just
mean at least 12 months of the sentence must not be suspended.
We think it probably means that habitual DWI sentences can't be suspended at all. That appears to be the clearer
reading of the plain language of the statute, and the reading that avoids a conflict with G.S. 15A-1351(a), which would
ordinarily cap the active portion of a split at one-fourth the maximum sentence imposed (a little over four months in our
example above). Moreover, the other reading of the law appears to misunderstand the nature of special probation. The
entirety of a split sentence technically is "suspended," not just the part served outside the jail or prison. The period of
imprisonment is a condition of probation, not a residual "unsuspended" portion of an active sentence. Thus, we read
the command in G.S. 20-138.5(b) that habitual DWI sentences "shall not be suspended" to mean that active
punishment is required. In essence, you can cross out the "I" in any "I/A" block into which a habitual DWI defendant
might fall on the sentencing grid.
A panel of the Court of Appeals thought otherwise in State v. Groce, 187 N.C. App. 510 (2007) (unpublished). In that
case the court upheld a 12-month split sentence for a habitual DWI, reasoning that G.S. 20-138.5 and G.S. 15A-1351
are in conflict, and thus the later-enacted statute-which happens to be G.S. 20-138.5-should control. Moreover, the
court pointed out, the specific controls the general, and G.S. 20-138.5 therefore ought to control a habitual impaired
driving sentence.
If Groce were a published opinion, it obviously would be the law. But given that it isn't, we think the better reading of
the law is that habitual DWI requires active punishment. The General Assembly knows how to create a sentencing
regime where the active component of a split sentence can satisfy a mandatory minimum term of imprisonment-that's
precisely what it did with respect to misdemeanor DWI sentencing. G.S. 20-179(g)-(k) ("The term of imprisonment may
be suspended only if a condition of special probation is imposed to require the defendant to serve a term of
imprisonment of at least [insert relevant time, depending on punishment level].").

This blog post is published and posted online by the School of Government to address issues of interest to government officials. This blog post is for educational and informational Copyright © 2009 to
present School of Government at the University of North Carolina. All rights reserved. use and may be used for those purposes without permission by providing acknowledgment of its source. Use of this
blog post for commercial purposes is prohibited. To browse a complete catalog of School of Government publications, please visit the School’s website at www.sog.unc.edu or contact the Bookstore,
School of Government, CB# 3330 Knapp-Sanders Building, UNC Chapel Hill, Chapel Hill, NC 27599-3330; e-mail sales@sog.unc.edu; telephone 919-966-4119; or fax 919-962-2707.

Your thoughts?
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